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MEMORANDUM

October 7, 2003

19197-1

	TO:
	Kay Montgomery

	FROM:
	Edward P. Leibensperger

	RE:
	Election to Fill a Vacancy in the Office of Moderator


The Moderator, elected in 2001, resigned from office on October 3, 2003.  Under the Association’s bylaws, what is the process for filling the vacancy?

Bylaw Section 8.7(a) states that a vacancy shall be filled by the Board of Trustees “until the next regular General Assembly at which an election can be held.  The vacancy shall then be filled by election for the balance of the unexpired term, if any.” 
  

When is the next regular General Assembly at which an election can be held?  The answer to this question is informed by the process for election that the bylaws require.  If the process for election under the bylaws can be completed sufficiently to enable an election to occur at the  next General Assembly following a resignation, then the election to fill the vacancy “can be held.”

Bylaw Section 9.5 (a) provides that “[a] nomination…to fill a vacancy in an unexpired term [for Moderator or President] occurring prior to December 1 of the year before the election shall be by petition….”  The bylaw goes on to require that the petition be filed with the Secretary by no later than February 1 of the year of election.  The explicit reference to December 1 as the date by which a vacancy can be nominated by petition strongly suggests that an election to fill a vacancy “can be held” so long as the vacancy occurs before December 1 of the year before the election.  Thus, the election to fill the vacancy can be held, in this case, at the General Assembly in 2004.  The election will be to fill the vacancy for one year, to the General Assembly in 2005, which is the unexpired term.

Reference is made to bylaw Section 8.3, Term of Office, in which it is stated that “[t]he elected officers shall be elected at a regular General Assembly in an odd-numbered year….”  At first blush, this suggests that an election for Moderator can only occur next in 2005.  For the following reasons, that reading of Section 8.3 (a) does not apply to the present situation.  

The election required by Section 8.7(a) is to fill a vacancy, not to elect a Moderator for a “term of office.”  As referenced in Section 8.7 (a), the vote at the General Assembly is to fill the vacancy for the balance of the unexpired term, only.  In other words, Section 8.7(a) sets up an “interim” Moderator.  This is borne out by looking again at Section 8.3, Term of Office.  In describing the limitation on Terms of Office, it is expressly referenced in Section 8.3(a)(2) that a partial term “of more than two years served by reason of appointment and/or election to office pursuant to Subsection 8.7(a) below shall be considered a full term for purposes of this subsection.”  Consider the following hypothetical.  

If a Moderator resigned one month after election in 2001 to a full term, under the reading of the bylaws I describe above, an election would be held to fill the vacancy at the next General Assembly which would be in an even-numbered year.  That vacancy would be filled for the unexpired term of three years.  That is what is addressed by the term limitation in Section 8.3(a)(2).  Such service of an unexpired term would be counted as a full term for purposes of term limits.  On the other hand, if it were literally required that elections for Moderator (including to fill a vacancy of the position of Moderator) could only be held in odd-numbered years, then, in this hypothetical, there would be no election of the “interim” Moderator until 2003.  Accordingly, there never could be service of an “interim” for an unexpired term of more than two years.  Because no portion of the bylaws should be read as mere surplusage, the intent of Section 8.3(a)(2) must be read as supporting the conclusion that an “interim” Moderator can be elected in an even-numbered year.

Finally, it should be mentioned that the bylaws are to be interpreted to reflect the overall tenor and principles reflected therein.  As you know, a fundamental principle is that the overriding power in the Association resides with General Assembly.   See Bylaw Section C-4.2.  Interpretation of the bylaws that would allow the Board of Trustees to appoint the Moderator (or the President given that the bylaw provisions are identical for that office) for a period as long as two years, seems inconsistent with the basic principles of the Association’s governance.
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� In contrast, Bylaw Section 5.5, dealing with vacancies arising in elected committees of the Association, states explicitly that the vacancy “shall be filled by the Board of Trustees until the next regular General Assembly held in an odd-numbered year.”  (Emphasis added).


� It is noted that Section 8.3(a)(2) says “by reason of appointment and/or election to office pursuant to subsection 8.7(a).”  This creates an ambiguity.  The better interpretation is in favor of an election rather than appointment.
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